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Any advice or opinion provided during this training, either privately or to the
entire group, is never to be construed as legal advice or an assurance of
compliance. Always consult with your legal counsel to ensure you are receiving

advice that considers existing case law in your jurisdiction, any applicable state
or local laws, and evolving federal guidance.
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Legal Counsel: A Civil Rights Partner
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In Partnership

= The Title IX Coordinator (TIXC) is responsible for overall Title IX compliance

= | egal counsel identifies and analyzes legal risk, interprets governing law, and
protects the institution’s legal interests
» Those responsibilities overlap—but they are not interchangeable
= Each role brings distinct expertise to the institution

= A strong partnership preserves both legal judgment and the integrity of civil
rights processes

» Each role “owns” specific aspects of the processes, but the processes are
stronger when the roles work together
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Why Counsel Needs to Know the Program

= Attorneys serving as legal counsel have varied knowledge of and experience navigating civil
rights laws, including Title IX

= Although some (mostly larger) institutions hire legal counsel that have extensive experience
in Title IX, many attorneys are generalists or have competing issues requiring their attention

— There s distinction between general counsel and litigation counsel

= Legal counsel needs to understand:

* The core requirements of applicable civil rights laws and regulations

The process from report intake to resolution

Administrator/Institutional policy and decision-making discretion

The intersection of Title IX, other civil rights laws, and institutional processes

The difference between a defensible policy and a defensible practice
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Differing Perspectives

= TIXCs primarily view policies, practices, and potential concerns through a Title IX lens
= TIXCs often (but not always) keep up with civil rights-related changes

= Legal counsel typically approach issues through compliance, risk, and reputational lenses
= Does not consider issues solely through Title IX, or civil rights framework

— Must also consider: State laws, contracts, union rights, exposure, precedent, liability,
and reputation

= Often responsible for monitoring a range of legal updates, including changes that do not fall
under Title IX

- Examples: Bullying/Hazing, employment, state civil rights, federal agency
enforcement, and litigation trends

— Often concerned with instances in which laws/regulations/compliance requirements
may differ or sometimes conflict
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Build the Partnership Before the Crisis

= Schedule periodic TIXC and legal counsel check-ins
» Designate opportunities for partnership

* Review reports, outcome letters, drafts of published materials
= Review policies, templates, and high-risk decision points together

= Clarify who handles agency complaints, subpoenas, litigation holds, and media-
sensitive matters

= Agree on escalation triggers
= Discuss privilege before a crisis

= Make consultation routine enough that escalation does not itself signal panic
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The Threshold Question:
What Hat Is Legal Counsel Wearing?

Not every conversation with legal counsel is privileged
= Legal advisor: Interpret law, assess legal exposure, give legal advice

= Process advisor: Address procedure, jurisdiction, preservation, or external
questions, especially when policy is silent

= |nstitutional representative: Respond to agency action, litigation, subpoenas, or
threatened claims

= Operational participant: Perform a function the policy permits counsel to
perform

» Risk Manager: Predict downstream effects from a particular situation
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A Practical Escalation Protocol

Involve counsel when the issue involves:

= Conflictinvolving high-profile actors

= Competing legal obligations (state laws conflict with federal requirements)
* Emergency action with substantial legal consequences

= External scrutiny requiring coordinated legal response

= Material litigation or regulatory exposure

= Novel or unsettled legal question

= Significant departure from ordinary process
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Legal Counsel’s Role in High-Profile
Matters

High-profile matters require more coordination, not different procedural rules

= Clarify roles and decision-making authority early

= Coordinate external obligations involving litigation, regulatory inquiries, preservation,
subpoenas, and public communications

= Separate legal, reputational, and operational pressure from the evidentiary and procedural
decisions assigned by policy

= Establish clear communication among TIXC, legal counsel, leadership, and other necessary
stakeholders

» Define what information leadership or the Board needs—and what it does not

= Protect the independence of Investigators and Decision-makers from institutional pressure or
informal influence

= Distinguish risk arising from the alleged conduct from risk created by the institution’s response
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Legal Counsel’s Role in the Title IX
Grievance Process

= Counsel should play a role in the process, but it is distinct from other Title IX roles

= Legal counsel should:

= Help assess novel or complex legal issues without directing the TIXC’s exercise of their
independent responsibilities

Advise on the intersection of Title IX with other legal obligations and institutional processes

- Individuals with Disabilities Education Act (IDEA)/Manifestation Determination Review
(MDR)/Section 504 concerns, conflicting state/federal laws, multiple applicable processes

Identify and address legal risk without assuming ownership of the grievance process

Preserve appropriate role boundaries, neutrality, and independent decision-making

- Does legal counsel interact with attorney advisors? Does counsel come to hearings?

Serve as a thought partner or a second set of eyes for reports and outcome letters
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Legal Counsel Review vs. Substantive
Control

= Alegal counsel review may include:
= Procedural gaps
= |[nternal inconsistencies
= Incorrect legal standards
= Missing analysis
» Language that creates unnecessary legal exposure
= Substantive control looks like:
» Changing factual findings
= Directing credibility conclusions
= Selecting an outcome because it reduces institutional risk
= Rewriting the rationale so the stated reasoning no longer belongs to the DM
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The Record: Another Part of Compliance

= Legal counsel can help TIXCs ensure the record will make sense to someone who
was not in the room when the decision was made

* Can a later reader tell who made the decision?

» Does the record explain why?

» Does the rationale track the applicable policy and standard?

= Are legal advice and process ownership clearly separated?

» Does the written record accurately reflect what actually occurred?

» Legal counsel needs to understand not only the legal requirements, but how the
institution’s civil rights process is being carried out and documented
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Legal Counsel and TIXC: Best Practices

= Ensure legal counsel understands the program, not just the policy

= Recognize the different expertise and perspectives each role brings

= Establish clear escalation triggers

= Use legal counsel as a thought partner, not a shadow decision-maker

= Keep legal counsel current on operational realities, and expect counsel to keep
the civil rights team current on relevant legal developments.

= Be intentional about privilege and documentation
= Build the partnership before the crisis

» Be clear about what role legal counsel is playing
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Questions
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Stay Connected to ATIXA’s Community

= Build skills with 20-Minutes-to...Trained and get practical guidance at Time with IX

» Schedule a Training and Certification course and explore Thought Leadership from experts

» Expand your network with Mentor Match and Community Connections

= Stay informed with ATIXA’s “More Likely Than Not” Podcast

= Refer Members. Earn Rewards.

= K-12:
= Exchange ideas through K-12 CommunityServ and streamline your work: TIXKit for K-12

= Access a complimentary K-12 Community Membership

= Higher Education:
= Exchange ideas through the ATIXA Listserv and streamline your work: TIXKit
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ATIXA Artificial Intelligence (Al) Disclaimer

Your access to these materials is governed by a limited, non-transferable license which bars
modification and certain forms of dissemination. You may not copy or adapt these materials without
ATIXA’s explicit prior written consent. You are also prohibited from uploading, entering, transmitting, or
otherwise disclosing these materials to any Al tool or platform, including but not limited to generative
Al systems (e.g., ChatGPT, Copilot, Gemini, or similar technologies).

This license language may not be removed from any version of ATIXA materials. Except where explicitly
authorized, should any non-licensee post these materials publicly or disclose them to any Al tool or
platform, ATIXA will require the licensee to remove the content immediately, subject to copyright
enforcement. These materials may not be used for any commercial purpose except by ATIXA.
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ALL ATIXA PROPRIETARY TRAINING MATERIALS ARE COVERED BY
THE FOLLOWING LIMITED LICENSE AND COPYRIGHT

By purchasing, receiving, and/or using ATIXA materials, you agree to accept this limited license and become a licensee of proprietary and
copyrighted ATIXA-owned materials. The licensee accepts all terms and conditions of this license and agrees to abide by all provisions. No
otherrights are provided, and all other rights are reserved. These materials are proprietary and are licensed to the licensee only, for their use.
This license permits the licensee to use the materials personally and/or internally to the licensee’s organization for training purposes only.

If these materials are used to train Title IX personnel, they are subject to 34 C.F.R. Part 106. If you have lawfully obtained ATIXA materials by
registering for ATIXA training, you are licensed to use the materials provided for that training.

34 C.F.R. 106.45(b)(10) (2020 Regulations) requires all training materials to be publicly posted on a Recipient’s website. Licensees subject
to the 2020 Title IX Regulations may download and post a PDF version of training materials for their completed training to their
organizational website to comply with federal regulations. ATIXA will provide licensees with a link to their materials. That link, or links to the
materials on that page only, may be posted to the licensee’s website for purposes of permitting public access to the materials for
review/inspection only.

You are not authorized to copy or adapt these materials without ATIXA’s explicit written permission. No one may remove this license
language from any version of ATIXA materials. Should any non-licensee post these materials to a public website, ATIXA will send a letter
instructing the licensee to immediately remove the content from the public website upon penalty of copyright violation. These materials may
not be used for any commercial purpose except by ATIXA.
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